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Plaintiff alleges in this action that she was
di scrimnated against in her enploynent as a Detroit police
officer on the basis of her sex and sexual orientation in
violation of the declaration of rights contained in the
Charter of the city of Detroit. Plaintiff further contends

that the charter creates a private cause of action allow ng



recovery for violation of the rights set forth in it.
Assum ng the charter provides no explicit private right of
recovery, plaintiff alternatively urges this Court to create,
as a cumul ative renedy avail able under the charter, such a
cause of action.

We hold that regardl ess of whether the charter provides
a private cause of action against the city for sexual
orientation discrimnation, such a cause of action would
contravene the governnental tort liability act (GILA), MCL
691. 1407. Accordingly, we do not accept plaintiff’'s
invitation to recogni ze such a cause of action.

Further, Dbecause the plaintiff failed to plead a
recogni zed claimin avoi dance of governmental immunity, her
sexual orientation discrimnation claim should have been
di sm ssed. Governnmental immunity is a characteristic of
government and thus a plaintiff nust plead her case in
avoi dance of imunity. To the extent that it hol ds ot herw se,
McCummings v Hurley Medical Ctr, 433 M ch 404; 446 NWd 114
(1989), is overrul ed.

Accordingly, we reverse the Court of Appeals decision,
reinstate the trial court’s order of summary disposition in
favor of the city of Detroit regarding the sexual orientation
claim and renmand the case to the Court of Appeals for

reconsi deration of the sex discrimnation claimin |ight of



this opinion.?
I. Facts and Procedural History

In 1974, plaintiff was hired by the city as a police
officer. During the course of her enploynent, she attained
the status of lieutenant and held the positions of acting
i nspector, acting command |ieutenant, acting admnistrative
i eutenant, and acting inspector of the sex crines unit. The
clainms before the Court arose during plaintiff’s tenure with
the sex crimes unit.

Plaintiff alleges that, while working in the sex crines
unit, she was repeatedly propositioned by mal e supervisors for
sex and that she rebuffed the unwel cone advances, in part
because she is a |eshian. Plaintiff conplained to her
superiors, who allegedly refused to take any acti on because of
her sexual orientation. Plaintiff also clains that she
endured further discrimnation and harassnent as a result of
her sexual orientation. Specifically, she conplains that the
police departnent gave her an afternoon desk job answering
phones, prohibited her fromparticipatingin any investigative

work, and restricted her fromtaking nore than two weekends

The city appeal ed the Court of Appeals holding that the
courts could recognize a private cause of action for sexua
orientation discrimnation under the city charter, but not the
court’s resolution of plaintiff’s sex discrimnation claim
For this reason, we remand the case to that Court for
reconsi deration of plaintiff’s charter-based sex
discrimnation claimin light of this opinion.
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off a nmonth. She has since retired fromthe police force.

Plaintiff filed suit, alleging intentional infliction of
enotional distress and violations of the charter of the city
of Detroit. Regarding the latter clains, plaintiff maintained
that the city violated 8 2 of the charter’s declaration of
rights by discrimnating on the basis of sex and sexual
orientation.? The city moved for summary disposition,
asserting that plaintiff failed to state a clai mupon which
relief can be granted, MCR 2.116(C)(8). Specifically, the
city argued that plaintiff’s tort clains were barred by
governmental inmunity and that the city charter did not give
plaintiff a private cause of action. The trial court agreed
with the city and granted its notion for sumary di sposition.
Plaintiff appeal ed, arguing that the violation of the rights
guaranteed by the city charter created a private cause of
action.?

In a two-to-one decision, the Court of Appeal s reversed,

2Section 2 provides:

The city has an affirmative duty to secure the
equal protection of the law for each person and to
insure equality of opportunity for all persons. No
person shall be denied the enjoynment of civil or
political rights or be discrimnated against in the
exerci se thereof because of race, color, creed,
national origin, age, handicap, sex, or sexua
orientation.

Plaintiff elected not to appeal the trial court’s ruling
dism ssing the intentional infliction of enotional distress
claim Therefore, those clains are not before this Court.
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hol ding that plaintiff had a private cause of action for sex
and sexual orientation discrimnation. The najority reasoned
that there is an express civil right to be free from
enpl oynment di scrimnation based on one’ s sex ari sing under the
Cvil R ghts Act, ML 37.2101 et seq., and that the city
extended that protection to its charter.* Relying on Pompey
v General Motors, 385 Mch 537; 189 NwWd 243 (1971), the
maj ority concluded that equal opportunity in the pursuit of
enpl oynent was a protected right, and because the city
extended that protection to include sexual orientation
di scrimnation, the courts could recognize, as a cunul ative
remedy, a civil action for such a claim

The di ssent opined that it was not clear that a city had
authority to create a cause of action and questi oned whet her
Pompey shoul d be extended to rights created by city charters.

The city appeal ed the Court of Appeals holding that the
judiciary coul d recogni ze a private cause of action for sexua
orientation discrimnation. W granted |eave to appeal. 464
Mch 874 (2001).

I1. Standard of Review

The issues presented are whether the city charter nay

create a cause of action against the city for sexual

orientation discrimnation in the face of state governnental

4243 M ch App 132; 620 NV2d 670 (2000).
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imunity law and whether governnental inmunity 1s an
affirmati ve defense or a characteristic of governnent so that
a plaintiff nust plead in avoidance of it. These are
questions of |law that the Court reviews de novo. Burt Twp v
Dep’t of Natural Resources, 459 M ch 659, 662-663; 593 NW2d
534 (1999). We also reviewa trial court’s decision to grant
or deny a notion for sumrary di sposition de novo. Beaudrie v
Henderson, 465 M ch 124, 129; 631 NW2d 308 (2001). Because
this is a notion for summary disposition brought under MR
2.116(C)(8), we test the | egal sufficiency of the conplaint on

the basis of the pleadings alone. Id.

[11. Discussion

A.  Governnmental Immunity

Plaintiff contends that the charter expressly creates a
private cause of action for sexual orientation
di scrimnation.® However, whether the charter attenpted to
create a private cause of action for sexual orientation

discrimnation is an irrelevant inquiry because we hold that

°Inthe alternative, plaintiff urges this Court to extend
the holding in Pompey to recognize a cunulative renmedy for
sexual orientation discrimnation under the charter. Ve
decline to do so. Rat her, we conclude that Pompey is
i napplicable to the case before us. Pompey contenpl ated a
cunul ati ve renedy for discrimnation in private enpl oynent,
whereas plaintiff in this case seeks to inpose liability on a
municipality. Accordingly, unlike the Court in Pompey, we
nmust address whet her governnental i mmunity precl udes the Court
from recognizing a private cause of action for a
nmuni ci pality’ s tortious conduct except as expressly authorized
by the Legi sl ature.



the charter could not create a cause of action against the
city without contravening state governnental imunity |aw.®

Const 1963, art 7, 8 22 governs the authority of a city
to enact a charter:

Under general laws the electors of each city
and village shall have the power and authority to
frame, adopt and anend its charter, and to anend an
exi sting charter of the city or village heretofore
granted or enacted by the legislature for the
governnment of the city or village. Each such city
and village shall have power to adopt resolutions
and ordinances relating to its nunicipal concerns,

property and gover nnent , subject to the
constitution and law. No enuneration of powers
granted to cities and villages in this constitution
shall limt or restrict the general grant of
authority conferred by this section. [Enphasis
added. ]

Thus, although art 7, 8 22 grants broad authority to

municipalities, it clearly subjects their authority to

fJustice CavanagH' s assertion that whether the charter
creates a cause of action is a relevant inquiry because its
answer affects causes of actions against nongovernnental
entities ignores the fact that our opinion pertains only to
actions against governnental entities. Because we are only
addressing the creation of a cause of action against a
governmental entity, whether the charter does or does not
create such an action is ultimately irrel evant because the
GTLA does not permt such an action. Qur opinion does not
address, as Justice CavanacH curiously alleges, whether a city
can create a cause of action agai nst nongovernmental entities.

We al so point out that discrimnation clains have al ways
been characterized as a species of statutory tort. Donajkowski
v Alpena Power Co, 460 M ch 243, 247; 569 NW2d 574 (1999).
Consequently, Justice CavaNAGH S suggestion that a charter
discrimnation claimmght not fall within the anbit of the
GITLA is wi thout foundation.



constitutional and statutory limtations.’

One such statutory limtation involves governnenta
immunity. 1In the governnental tort liability act (GILA), the
Legi slature expressly stated that “[e]xcept as otherw se
provided in this act, a governnental agency is inmune from
tort liability if [it] is engaged in the exercise or discharge
of a governnmental function.” MCL 691.1407(1). Accordingly,
a governnmental agency is imune unless the Legislature has
pul | ed back the veil of imunity and allowed suit by citizens
agai nst the governnent. The GILA allows suit against a

governmental agency in only five areas.® However, there are

This constitutional Ilimtation on a nunicipality’'s
authority is repeated in the Home Rule Cty Act, nost
enphatically in MCL 117.36, which states:

No provisions of any city charter shall
conflict with or contravene the provisions of any
general |law of the state.

See also MCL 117.4j(3), which governs perm ssible charter
provi si ons:

[Each city may in its charter provide] [f]or
the exercise of all nunicipal powers in the
managenent and control of rmunicipal property and in
the adm nistration of the nunicipal governnent,
whet her such powers be expressly enunerated or not;
for any act to advance the interests of the city,
the good governnment and prosperity of the
muni ci pality and its inhabitants and through its
regularly constituted authority to pass all |aws
and ordinances relating to its nmunicipal concerns
subject to the constitution and general laws of
this state. [Enphasis added. ]

8The five statutory exceptions to governnental inmunity
are the “hi ghway exception,” MCL 691. 1402, the “notor vehicle
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ot her areas outside the GILA where t he Legi sl ature has al | owed
speci fic actions agai nst the governnment to stand, such as the
Civil Rights Act.® Further, nunicipalities may be liable
pursuant to 42 USC 1983. Monell v New York City DSS, 436 US
658; 98 S Ot 2018; 56 L Ed 2d 611 (1978).

However, none of the exceptions where a suit is allowed
agai nst the government can be read to allow suit for sexual
orientation discrimnation. Li kewi se, no statute grants
governmental agencies the authority to create an immunity
exception for sexual orientation discrimnation or waive
immunity in the area of civil rights. Notably, the CRA, which
makes a municipality liable for specific civil rights
violations, neither provides a cause of action for sexua
orientation discrimnation nor grants nunicipalities the

authority to create one. MCL 37.2101 et seq.'® Mbreover, the

exception,” MCL 691. 1405, the “public building exception,” MCL
691. 1406, the “proprietary function exception,” MCL 691. 1413,
and the “governnental hospital exception,” MCL 691.1407(4).

® MCL 37.2103(g) and 37.2202(a); see Manning v Hazel
Park, 202 M ch App 685, 699; 509 NW2d 874 (1993) (governnent al
imunity is not a defense to a claimbrought under the G vil
Ri ghts Act).

%I ndeed, as this Court has consistently held since its
sem nal case, Ross, exceptions to governnental inmunity are
narrowy construed. See, e.qg., Haliw v Sterling Heights, 464
Mch 297, 303; 627 NW2d 581 (2001); Nawrocki v Macomb Co Rd
Comm, 463 M ch 143, 149; 615 NW2d 702 (2000); Ross v Consumers
Power Co (On Rehearing), 420 Mch 567, 618; 363 NwWd 641
(1984). Consequently, because the CRA does not recognize
sexual orientation discrimnation, that act cannot be
construed as providing a basis for governnmental agencies to

9



CRA limts conplaints to causes of action for violations of
the act itself:

A person alleging a violation of this act may
bring a civil action for appropriate injunctive
relief or damages, or both. [MCL 37.2801(1)
(enphasi s added). ]!

In sum w thout sone express |egislative authorization,
the city cannot create a cause of action against itself in
contravention of the broad scope of governmental imunity
established by the GILA No such legislative act has
recogni zed sexual orientation di scrim nation cl ai ns.
Accordingly, this Court declines to circunvent thelimtations
pl aced on a municipality by the Legislature and recognize a

cause of action against the city for sexual orientation

di scrim nation. *?

create such a cause of action

We make no determ nation regarding the validity of the
city's attenpt inits charter to provide a cause of action for
sex discrimnation, a protection simlarly provided by the
CRA. That claimis not before us. However, in keeping with
this opinion, we note that, at least in regard to governnent al
immunity, a city may not alter in any respect its liability
excepted fromgovernmental inmunity by the Legi sl ature w t hout
express authority to do so.

2To be certain, we enphasize that our opinion does not
address whether a city can create rights, protect against
discrimnation, or create a cause of action against a
nongovernnental entity. Preenption of civil rights, by either
the constitution or the Civil Rights Act, is not addressed by
our opinion. Rather, our analysis concerns only governnental
imunity and the city’s lack of authority to create a cause of
action against a governmental entity in light of state
governnmental immunity |aw. Accordingly, should there be any
guestion concerning the scope of our hol ding, we hold that any

10



B. A Cty Cannot Waive Governnental |munity

Because the city abandoned its assertion of governnent al
immunity to this Court and the |law regarding the nature of
governnmental immunity has been m sguided for sone tinme, we
will address the viability of plaintiff’s conplaint here as it
pertains to governnental inmunity.?®

1. The Nature of Governnental [munity

A governnental agency is imune fromtort liability if
the governnental agency is engaged in the exercise or
di scharge of a governnmental function. MCL 691.1407(1). This
Court has taken steps to clarify the origin and history of
governnmental imunity, nost recently in Pohutski v Allen Park,
465 M ch 675; 641 NWd 219 (2002). See al sO Ross v Consumers
Powers (On Rehearing), 420 M ch 567; 363 NW2d 641 (1984). The

Court does not need to reiterate that history today, but we

attenpt by the city to create a cause of action against itself
in its charter for sexual orientation discrimnation is
preenpt ed by the governnental tort liability act. W have not
addressed whether the CRA preenpts a city from creating
additional civil rights or protecting themthrough nmeans ot her
than the creation of a private cause of action, nor have we
addressed whether a city can create a cause of action agai nst
a nongover nnment al defendant. Those questions are not before
us.

13\\¢ note that the city raised governnental imunity as
a defense in the trial court, but failed to argue this issue
in the Court of Appeals or in this Court. In Iight of our
hol ding that governnental inmunity is not an affirmative
def ense, but a characteristic of governnment, failure to assert
its imunity on appeal does not preclude the Court from
considering it now.

11



take this opportunity to clarify that governnental immunity is
a characteristic of governnent. Canon v Thumudo, 430 M ch
326; 422 NVW2d 688 (1988); Hyde v Univ of Michigan Regents, 426
M ch 223; 393 NW2d 847 (1986); McCann v Michigan, 398 M ch 65;
247 NWd 521 (1976); Markis v Grosse Pointe Park, 180 M ch App
545; 448 NW2d 352 (1989); Ross, supra at 621, n 34; Galli v
Kirkeby, 398 M ch 527, 532, 540-541; 248 NW2d 149 (1976) . As
such, plaintiff nust plead her case in avoi dance of inmmunity.
See Hanson v Mecosta Co Rd Comm’rs, 465 M ch 492, 499; 638
NW2d 396 (2002); Haliw v Sterling Heights, 464 M ch 297, 304;
627 NW2d 581 (2001); Nawrocki v Macomb Co Rd Comm, 463 M ch
143, 172, n 29; 615 NW2d 702 (2000); Ross, supra at 621, n 34.
To the extent that it holds otherwi se, McCummings v Hurley
Medical Ctr, 433 M ch 404; 446 NWed 114 (1989), is overrul ed.

Until 1989, it was well established in Mchigan that
governmental inmmunity was a characteristic of governnent.
See, e.g., Hyde' and Canon.' |In McCann, Justice Rvan stated

that a plaintiff must plead facts in avoidance of immnity,

Y“Unlike other clains of inmmnity, sovereign and
governmental imunity are not affirmative defenses, but
characteristics of governnment which prevent inposition of tort
liability.” 1Id. at 261, n 35 (citations omtted).

Unli ke a claimof individual imunity, sovereign and
governnmental imunity are not affirmative defenses, but
characteristics of government which prevent inposition of tort
liability. Aplaintiff therefore bears the burden of pleading
facts in the conplaint which show that the action is not
barred by the governnental imunity act.” 1Id. at 344, n 10.

12



reasoni ng:

At first inpression, it may appear appropriate
to characterize governnental Il munity as an
affirmati ve defense. However, a careful analysis
of the doctrine as construed by this Court
indicates that, to plead a cause of action agai nst
the state or its agencies, the plaintiff must plead
and prove facts in avoidance of imunity. In
McNair v State Highway Dep’t, 305 Mch 181, 187; 9
NV2d 52 (1943), for instance, we held that the
state’s failure to plead sovereign inmunity wll
not constitute a waiver because “failure to plead
the defense of sovereign immnity cannot create a
cause of action where none existed before.” In
Penix v City of St Johns, 354 M ch 259; 92 NW2d 332
(1958), we held that a conpl ai nt whi ch contai ned no
avernent that the defendant was engaging in a
proprietary function, and which in fact alleged
activity to which governnmental imunity applied
stated no cause of action against the rmunicipality.
Thus, although we have on occasion referred to
governnental imunity as a defense, see [McNair];
Martinson v Alpena, 328 M ch 595, 599; 44 NW2d 148
(1950), our past treatnment of the doctrine
indicates that its inapplicability is an el ement of
a plaintiff’s case against the state. [McCann,
supra at 77, n 1 (opinion of Rvay, J.).]

This reasoning was reiterated nearly ten years |ater in Ross

In [Galli]l, four nenbers of this Court held
that plaintiffs nust plead facts in their conpl ai nt
I n avoi dance of imunity, i.e., they nust allege
facts which would justify a finding that the
all eged tort does not fall within the concept of
sovereign or governmental inmunity. This nmay be
acconplished by stating a claimwhich fits within
one of the statutory exceptions or pleading facts
whi ch denonstrate that the tort occurred during the
exercise or discharge of a non-governnmental or
proprietary function. See [ McCann, supra at 77].

Sovereign and governnental inmmunity are not
affirmati ve defenses, but characteristics of
government which prevent inposition of tort

liability upon the governnmental agency. Galli,
supra, p 541, n 5, McCann, supra, p 77, n 1. [ Ross,
supra at 621, n 34.]

13



However, in McCummings, this Court departed fromyears of
precedent and concluded that governnental inmunity is an
affirmative defense rather than a characteristic of
governnment. The McCummings Court reasoned:

The pronouncenents in Hyde and Canon clearly
do not square with the statement in Ross that
“[s]overeign and governnental inmmnity from tort
liability exist only when governnmental agencies are
‘engaged in the exercise or discharge of a
governnental function.”” If it takes a |egislative
decree for imunity to exist, and then only under
ci rcunst ances defined by the Legislature, how can
it be said that sovereign or governnmental immunity
is a “characteristic of governnent?”

We are persuaded that the reasoning in Ross is
correct, i.e., that imunity from tort liability
exists only in cases where the governnmental agency
was engaged in the exercise or discharge of a
governnmental function. The question whether a
governmental agency was engaged in a governnent al
function when perform ng the act conplained of is a
guestion best known to the agency and best asserted
by it. It naturally follows that plaintiffs need
not plead facts in avoidance of imunity, but that
it is incunbent on the agency to assert its
imunity as an affirmative defense. The fact that
the source of the imunity is a l|legislative act
makes the contention of immnity no less a matter
for assertion as an affirmative defense.

W are al so persuaded that there is no sound
basis for requiring individuals, but not agencies,
to assert governnmental inmunity as an affirmative
def ense. The source of the inmmunity from tort
liability is the sane. MCL 691. 1407. Nor do we
perceive any basis for treating the alleged
imunity of a governnental agency any differently,
for pleading purposes, from any other type of
imunity granted by |aw | munity nust be
[ pl eaded] as an affirmative defense. [Id. at 410-
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411,11
See al SO Scheurman v Dep’t of Trans, 434 M ch 619; 465 NW2d 66
(1990); Tyrc v Michigan Veterans’ Fund, 451 M ch 129; 545 NW2d
642 (1996).

W conclude that McCummings was wongly decided and
returning to our prior precedent, overrule McCummings
conclusion that governmental inmmunity is an affirmtive
def ense. MCL 691. 1407(1) states, “[e]xcept as otherw se
provided in this act, a governnental agency is immune from
tort liability if [it] is engaged in the exercise or discharge
of a governnental function.” Thus, by its terns, the GILA
provides that unless one of the five statutory exceptions
appl i es, a governnental agency is protected by immnity. The
presunption is, therefore, that a governnental agency is
i mmune and can only be subject to suit if a plaintiff’s case
falls within a statutory exception. As such, it is the
responsibility of the party seeking to inpose liability on a
governnment al agency to denonstrate that its case falls within
one of the exceptions.

In addition to the textual support for this conclusion in
the | anguage of the GILA, we note that the McCummings Court
relied on a substantively flawed analysis in reaching the

contrary opinion. First, the McCummings Court’s reliance on

*The McCummings Court also anmended MCR 2.111(F)(3) to
reflect its holding. Id. at 412.
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Ross to support its conclusion that governnmental immunity is

an affirmati ve defense is perplexing, given that Ross itself

descri bed governnmental immunity as a characteristic of
government. Id. at 621, n 34. Second, in support of its
analysis the McCummings Court asked, “If it takes a

| egi sl ative decree for inmmunity to exist, and then only under
ci rcunst ances defined by the Legislature, how can it be said
t hat sovereign or governnental inmmunity is a ‘characteristic
of government?’” I1d. at 410-411.

In response, we nerely observe that, historically,
M chi gan recogni zed at common | aw governnental inmunity for
all levels of governnent until this Court chose to abrogate
governnmental inmmunity for nmunicipalities in 1961. Wwilliams v
Detroit, 364 Mch 231; 111 NwWad 1 (1961). In response to
Williams and the possibility that this Court would further
erode the remaining comon-law governnental immunity for
counties, townships, and villages, the Legi sl ature enacted the
Governnental I munity Act of 1964 (G A), thereby reinstituting
governnmental immunity protection for nunicipalities and
preserving sovereign imunity for the state. 1In effect, the
G Arestored the williams status quo ante. Pohutski, supra at
682. Thus, contrary to McCummings, it did not take a
| egi sl ati ve decree to create governnental inmmunity, but a

| egi sl ati ve act to preserve the doctrine that this Court had
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historically recognized as a characteristic of governnent.
The McCummings suggesti on t hat governnental i munity coul d not
be a characteristic of government because it was created by
| egi sl ati on m sapprehends the history of the Court’s actions
and the |legislative response. W believe that once the
sequence of the judicial and legislative events is grasped,
the analytical flaw at the root of McCummings is apparent.?'’

For these reasons,' we overrule McCummings'® to this

extent and return to the | ongstandi ng principle extant before

Y"Mbre inmportant, notw thstanding that governmental
immunity is now established by a | egislative act rather than
the common law, we hold that the Legislature is within its
i nherent constitutional authority to structure governnental
immunity solely as it deens appropriate. Where the
Legislature has afforded municipalities the protection of
governnental immunity and done so in a conprehensive fashion
as it has done in the GILA, the governnental imunity as set
forth in the GILA is a characteristic of governnent.

8\\¢ note that requiring the plaintiff to bear the burden
of pleading in avoidance of governmental inmunity is also
consistent with a central purpose of governmental immunity,
that is, to prevent a drain on the state’'s financial
resources, by avoiding even the expense of having to contest
on the merits any claimbarred by governmental immunity.

¥'n overruling McCummings, the Court is mndful of the
doctrine of stare decisis. Stare decisis, however, is not
meant to be nechanically applied to prevent the Court from
overruling earlier erroneous decisions. Robinson v Detroit,
462 M ch 439, 463; 613 NW2d 307 (2000). Rather, stare decisis
is a “principle of policy” not “an inexorable comuand,” and
the Court is not constrained to follow precedent when
governi ng decisions are badly reasoned. Id. at 464. W
conclude that it is appropriate to overrul e McCummings despite
stare decisis because that case was both badly reasoned and
i nconsistent with a nore intrinsically sound prior doctrine
and the actual text of the GILA

17



McCummings t hat, governnental immunity being a characteristic
of government, a party suing a unit of governnent nust plead
i n avoi dance of governnental inmunity.?°

2. Plaintiff’s Conpl ai nt

A plaintiff pleads in avoi dance of governnmental inmunity
by stating a claimthat fits within a statutory exception or
by pleading facts that denponstrate that the alleged tort
occurred during the exercise or di scharge of a nongover nnent al
or proprietary function. McCann, supra at 77. Plaintiff did
neither in this case.

Gover nnent al I munity protects t he conduct of
governnment al agenci es, which include two types of actors: the
state and political subdivisions. ML 691.1401(d). The
Detroit Police Departnent, as a political subdivision, ML

691. 1401(b), is a “governmental agency” for purposes of

20We& apply this holding to plaintiff’s sexual orientation
claim but remand to the Court of Appeals for reconsideration
of plaintiff’s other clains, as indicated previously. See n

1. Wth the exception of her sexual orientation
di scrimnation clai magainst the city, which is disposed of in
this opinion, plaintiff shall be allowed to anmend her

conplaint to attenpt to plead in avoi dance of governnenta
immunity in regard to her other clains.

As to all other cases pending that involve governnent al

immunity, plaintiffs shall be allowed to anend their
conplaints in order to plead in avoidance of governnental
i munity. If a case is pending on appeal and governnenta

immunity is a controlling issue, the Court of Appeals may
remand to allow anmendnent. As MCR 2.111(F)(3) enconpasses
ot her species of “immunity granted by law,” but does not
explicitly refer to governnental imunity, it i s not necessary
to anend the court rul e because of our hol ding.

18



governnmental imunity. MCL 691.1401(d). As such, absent the
applicability of a statutory exception, it is imune fromtort
liability if the tort clains arise from the departnent’s
exercise or discharge of a governnental function. MCL
691. 1407(1). *“'Governnental function’ is an activity that is
expressly or inpliedly mandat ed or aut hori zed by constitution,
statute, local charter or ordinance, or other law” MCL
691. 1401(f). It is well established in Mchigan that the
managenent, operation, and control of a police departnent is
a governnental function. Moore v Detroit, 128 M ch App 491,
496-497; 340 NW2d 640 (1983); Graves v Wayne Co, 124 M ch App
36, 40-41; 333 NVW2d 740 (1983).

Plaintiff’s clains regarding the police departnent all
i nvol ve deci sions that are part and parcel of the departnent’s
di scharge of governnental functions. The decisions at issue
in this case are job reassignnent, distribution of vacation
time, and determ ning the extent to which departnent officers
are involved in investigations. These are ordi nary day-to-day
deci sions that the police departnent makes in the course of
di scharging its governnental function. As such, the police
departnment’s conduct is within the scope of § 7. Thus,
plaintiff’s claimis barred unless it falls within one of the
statutory exceptions. As discussed above, plaintiff’s sexual
orientation discrimnation claim falls wunder no inmunity
exception.
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Further, plaintiff’'s conplaint nmakes no nention of
governnmental inmunity with respect to any of her clainms. |In
fact, it was not until the city noved for summary di sposition
that plaintiff claimed that her action was not barred by
governmental imunity. Even then, however, plaintiff’s
responsi ve pl eadi ng went only to her intentional infliction of
enotional distress claim which she abandoned by failing to
raise it in the Court of Appeals.

Because plaintiff failed to state a claim that fits
within a statutory exception or plead facts that denonstrate
that the alleged tort occurred during the exercise or
di scharge of a nongovernnental or proprietary function, we
conclude that plaintiff did not plead and could not plead in
avoi dance of governnental imunity and that her sexual
orientation discrimnation clai mshould have been di sm ssed on
the city’s nmotion for summary di sposition.

V. The Dissents

Justices Waver and Cavanagh criticize our opinion
primarily on the ground that our decisionis allegedly reached
wi thout the benefit of briefing or argunment. This argunent
canoufl ages their reluctance to address the core |egal
questions at hand.

Fi rst, concerni ng McCummings, additional briefing would
not assist this Court in addressing this question of law. Al
the rel evant argunent is enbodied in the years of case | aw on
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the nature of governnmental imunity. O that case |aw,
McCummings i S an aberration; its doctrine stands al one in our
jurisprudential history in holding that governnental inmunity
is an affirmtive defense and not a characteristic of
gover nment . In this case, we addressed which was
aberrational : McCummings or the remai ning ei ghty years of case
| aw. We have concl uded t hat McCummings was the aberration.
Regar di ng the di ssenters’ assertion that the i ssue of the
charter being preenpted by the GILA was not briefed or raised
by the parties, we note that the issue was squarely in front
of the parties. The central question in this case was whet her
the charter’s purported creation of a cause of action for
sexual orientation discrimnation is preenpted by state | aw
The governnental tort liability act is a state law. If the
charter creates a cause of action for sexual orientation
discrimnation, then it conflicts with the state |aw of
governmental immunity. Questioning by several nenbers of
this Court at oral argunent specifically raised the

governnental immnity issue.? We absolutely oppose the

21

Justice Tavior: . . . |’ve got a question which
isonalittle different track. Pompey and Holmes
in their nost elenentary reading give private
causes of action for civil rights problens. They,
however, give that cause of action to one citizen
agai nst another. One of the old really venerable
principles of lawis of course that the governnent
can only be sued when it allows itself to be sued.
Wiy is it not the case that Pompey and Holmes coul d
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di ssenters’ apparent position that although a controlling
|l egal issue is squarely before this Court, in this case
preenption by state law, the parties’ failure or refusal to
offer correct solutions to the issue limts this Court’s
ability to probe for and provide the correct solution. Such
an approach woul d seriously curtail the ability of this Court
to function effectively and, interestingly, given the
di ssenters’ position, actually make oral argunment a noot
practi ce.

To be certain, we enphasize that, contrary to Justice

be left entirely intact and a court hold that
whatever they said, they never abrogated the
imunity that a governnment has that it can only
elimnate expressly, that is the ability to not be
sued. Said better, why wouldn’t it be a sensible
thing for a court to hold that whatever Pompey and
Holmes said, they never gave authority to sue a
city or any other kind of governnent, and there is
nowhere in the statutes or the constitution where
governnmental imunity in this regard has been
abrogated. And we always have to read our |aw,
think, our case law is that we always tilt in the
direction of inmunity.

Justice Younc. Wiy do you read this provision
[ CRA] as abrogating governnmental immunity?

* * %

Justice MARKMAN. But Justice TAYLOR' S
guestion as | understand is a nore generic question
. It’s whether the nunicipality can create any
cause of action that will burden the sovereign to a
greater extent.
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CavanagH' s al | egati on, we have not di sregarded “the
f oundat i onal principles of our adversarial system of
adj udication.” Post at 1. Rather, addressing a controlling
| egal issue despite the failure of the parties to properly
frame the issue is a well understood judicial principle. See
Legal Services Corp v Velazquez, 531 US 533, 549, 558; 121 S
Ct 1043; 149 L Ed 2d 63 (2001) (majority and dissent both
stating that whether to address an issue not briefed or
contested by the parties is left to discretion of the Court);
Seattle v McCready, 123 Wash 2d 260, 269; 868 P2d 134 (1994)
(indicating that the court “is not constrained by the issues
as framed by the parties if the parties ignore a
constitutional nandate, a statutory conmmandnent, or an
established precedent”). In fact, all three dissenters
recently signed or concurred in an opinion where this Court
decided an issue not raised or briefed by any party.
Federated Publications, Inc v Lansing, 467 Mch __ ;  NWAd

(2002) (resolving a standard of review issue).
Accordingly, we find no nmerit in the dissents’ criticism of
our opinion on the ground that the parties did not brief the
i ssue thensel ves and interpret their dissenting statenments as
an indication of their reluctance to address the core |egal
questi ons before us.

In his dissent, Justice CavanagH has fired his standard
shot: this Court overrules cases capriciously. Now he has
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added a fusillade, suggesting that the nmjority “tees up”
issues it wants the parties to brief, and somewhat
I nconsistently, that the majority decides matters without
briefing by the parties. While we recognize that follow ng
the law as enacted by our Legislature is sonetines at odds
wi th our dissenting colleague’ s personal policy preferences,
our constitutional duty demands that we follow the rule of
law. Wil e Justice CavanacH chooses to characterize his policy
frustrations as the majority’s judicial disobedience, neither
the law, this Court’s history, nor Justice CavANAGH S Own
judicial history supports his characterization.

On the so-called briefing issue, we think Justice CAavANAGH
wants it both ways. In this case, where the controlling | egal
i ssue was discovered after the parties had submitted their
briefs, Justice CavanacH conplains. |In other cases, when the
Court has believed there m ght be a controlling issue on which
it wanted the benefit of the parties’ briefing, Justice
CavaNacH al so conplains. See, e.g., Robinson v Detroit, 462
M ch 439; 613 NWd 307 (2000) (a case cited in his footnote
9), wherein Justice CavanacH dissented, criticizing the
majority for flagging in its grant order a legal issue the
Court specifically wanted briefed by the parties. 461 Mch

1201. %2

22For exanpl e, Justice CAVANAGH Cites People v Hardiman
465 M ch 902; 638 NW2d 744 (2001), as an exanple of this Court
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Apart fromJustice CavanagH S desire to have it both ways
on the issue of party “briefing,” no one can seriously
question the right of this Court to set forth the |law as
clearly as it can, irrespective whether the parties assist the
Court in fulfilling its constitutional function. The
jurisprudence of M chigan cannot be, and is not, dependent
upon whether individual parties accurately identify and
el uci date controlling | egal questions.

Concerning Justice CavanagH s habitual assertion that
this Court casually disregards stare decisis, we note that
Justice CavanagH hinself is no stranger to overruling
precedent. See, e.g., DiFranco v Pickard, 427 Mch 32; 398

NV2d 896 (1986), overruling Cassidy v McGovern, 415 M ch 483;

asking the parties if a precedent should be overrul ed, People
v Atley, 392 Mch 298; 220 NW2d 465 (1974). W note that
Justice CavanagH agreed that Atley should be overruled in his
partial concurrence in Hardiman. 465 M ch 417, 432; 646 NWd
744 (2002).

Simlarly, Justice CavanagH criticizes this Court for
asking the parties to brief whether the federal subjective
entrapnment test should be adopted in Mchigan in our grant
order in People v Johnson, ____ Mch ; _ NWed _ (2002).
465 M ch 911 (2001). However, when Justice CaAvANAGH Was in the
majority, the Court asked the parties to do the very sane
thing in People v Jamieson, 436 M ch 61; 461 NVW2d 884 (1990).
433 M ch 1226 (1989).

Finally, we note that in regard to the majority deciding
i ssues not briefed by the parties, Justice CavaNnaGH recently
aut hored the opinion in Stanton v Battle Creek, 466 Mch __ ;
__Nwd _ (2002), in which this Court decided an i ssue that
was never briefed by the parties. That is, applying the
common neani ng of “notor vehicle” to determ ne whether the
term enconpasses a forklift.
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330 N\W2d 22 (1982); AFSCME v Highland Park Bd of Ed, 457 M ch
74, 577 NWd 79 (1998), overruling Ensley v Associated
Terminals, Inc, 304 Mch 522; 8 NWd 161 (1943); Haske v
Transport Leasing, Inc, 455 Mch 628, 652; 566 NWd 896
(1997), overruling Rea v Regency 0Olds/Mazda/Volvo, 450 M ch
1201; 536 NW2d 542 (1995); W T Andrew Co v Mid-State Surety,
450 M ch 655; 545 NW2d 351 (1996), overruling Weinberg v Univ
of Michigan Regents, 97 M ch 246; 56 NW 605 (1893); People v
Kevorkian, 447 Mch 436; 527 NAd 714 (1994), overruling
People v Roberts, 211 Mch 187; 178 NW 690 (1920); In re
Hatcher, 443 M ch 426; 505 NW2d 834 (1993), overruling Fritts
v Krugh, 354 M ch 97; 92 NW2d 604 (1958); Mead v Batchlor, 435
Mch 480; 460 NwWd 493 (1990), overruling (to the extent
i nconsi stent) Sword v Sword, 399 M ch 367; 249 NW2d 88 (1976);
Albro v Allen, 434 Mch 271; 454 NWd 85 (1990), overruling
unidentified prior Suprene Court cases; Schwartz v Flint, 426
M ch 295; 395 NWd 678 (1986), overruling Ed Zaagman, Inc v
Kentwood, 406 M ch 137; 277 NW2d 475 (1979); McMillan v State
Hwy Comm, 426 M ch 46; 393 NW2d 332 (1986), overruling Cramer
v Detroit Edison Co, 296 Mch 662; 296 Nw 831 (1941), and
Dawson v Postal Telegraph-Cable Co, 265 M ch 139; 251 NW 352
(1933).

More inportant, we enphasize that this stout defense of

stare decisis by Justices CavanacH and KeLLy is their standard
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argunent when they are unhappy with the result of an opinion.
See Sington v Chrysler Corp, 467 Mch __ ;  NAd __ (2002)
(KeLLy, J., dissenting). Their charge is that the new
conposition of this Court is the explanatory variable for a
deteriorating respect for precedent. Sington provides the
| at est exanpl e of their argunent, but it al so denonstrates how
statistically insignificant are the occasi ons when this Court
(as opposed to its pre-1999 predecessor) has overturned its
prior cases.

In Sington, Justice KeLLy states that, in the five years
from1993 to 1997, twelve cases were overturned by this Court
whereas in the four and a half years from 1998 to July, 2002,
twenty-two cases were overturned. During the 1993 to 1997
period, the Court overrul ed precedent at a rate of about one-
twel fth of one percent (12 of 13,682 cases di sposed of), while
during the 1998 to 2002 period, the Court overrul ed precedent
at about a rate of one-fifth of one percent (22 of 11, 190).
The contrast is one-twelfth of one percent in the Court’s
“good ol e days” versus one-fifth of one percent in the new
worl d of the current Court, even counting agai nst the current
Court the six cases decided in 1998 before this majority cane
into existence. Viewed in this context, no neutra
comment ator woul d conclude that the majority has a conplete
di sregard for stare decisis, but that the dissenters are
strict adherents. In other words, Justice KeLLy and Justice
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CavaNaGH' S records do not reflect a previous hard line
adherence to stare decisis and their dissatisfaction is not
with our alleged |ack of adherence to stare decisis, but in
their inability to reach the policy choice they prefer given
the majority’s coomitnent to follow the | aws enacted by our
Legi sl ature.

| think it is fair to say that the cases Justice CAVANAGH
cites in footnote 9 nore probably reveal his desire that this
Court never address a controlling |egal issue. Yet, we
wel come Justice CavanacH' s newly announced repudiation of
“judicial activismin any form” W question whether his new
judicial philosophy includes the obligation to respect and
followthe | aw, even where it is inconvenient to one’s policy
preferences or even when the parties fail to bring the
controlling law to the Court’s attention.

V.  Concl usi on

We hol d that regardl ess whether the charter attenpted to
create a private cause of action against the city for sexua
orientation discrimmnation, it could not do so wthout
contraveni ng governnental imunity |aw. Accordingly, this
Court is without authority to act on plaintiff’s request to
recogni ze such a cause of action

In addition, we hold that, governnental inmmunity being a
characteristic of governnent, a party suing a unit of
governnment mnust plead in avoi dance of governnmental imunity.
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We overrul e McCummings to the extent it holds otherw se.
Plaintiff did not plead in avoidance of governnental
imunity in her conplaint. Accordingly, the Court of Appeals
hol ding is reversed, and the trial court’s order for summary
di sposition in favor of defendant is reinstated with regard to
t he sexual orientation discrimnation claim Because the city
did not appeal the Court of Appeals resolution of the sex
discrimnation claim we remand that issue to the Court of
Appeal s for reconsideration in light of this opinion.
CorriaN, C.J., and TAvLor and Markman, JJ., concurred with

Young, J.
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CAVANAGH, J. (dissenting).

| respectfully disagree with the mpjority’ s conclusion
that a cause of action created by defendant’s city charter and
brought against the city of Detroit would contravene the
governnental tort liability act (GILA), ML 691.1407. I
further object tothe mgjority’ s assertion that plaintiff nust
pl ead i n avoi dance of governnental inmunity.

In reaching its holding, the majority disregards the
f oundat i onal principles of our adversarial system of
adj udi cati on. As protectors of justice, we refrain from

deciding issues without giving each party a full and fair



opportunity to be heard. But not for this concern, the
judicially created doctrine of standi ng woul d be di scarded, as
it ensures “concrete adverseness which sharpens the
presentati on of issues upon which the court so | argely depends
for illumnation . . . .” Baker v Carr, 369 US 186, 204; 82
SC 691; 7 L Ed 2d 663 (1962) (Brennan, J.). However, the
majority has disregarded such considerations, m sconstruing
the proper scope of its authority, by making dispositive an
i ssue never argued or briefed by the parties. Neither of the
parties has had the benefit of sharing with this Court their
t houghts on the effect of the tort imunity act on this case,
though the inplications of the majority’s holding are vast.
Never before have | wi tnessed such overreachi ng conduct from
menbers of this Court.
. THe GILA Does Nor NuLLl Fy PriVATE AcCTI ONS CREATED BY A QI TY

In the majority’s haste to apply the GILA, it fails to
adequately consi der several foundational issues. First, the
majority neglects to properly address a dispositive
prelimnary issue: is an action alleging a violation of acity
charter a tort? Neither plaintiff nor defendant considered
this claima tort. Further, because a charter is a city’'s
“constitution,” Bivens v Grand Rapids, 443 M ch 391, 401; 505
NV2d 239 (1993), this action does not resenble our typica

understanding of a tort. It is far from clear that the



Legi sl ature i ntended that the GILA preclude such actions, and
the majority’ s reference t o Donajkowski v Alpena Power Co, 460
Mch 243, 247; 569 NWad 574 (1999), which proclained in the
nost cursory fashion that a statutory violation sounds in
tort, does not aid in this determnation. At the very |east,
briefing and argunment on this issue could have clarified the
nature of the debate.

Moreover, the majority’s clai mthat the scope of the GILA
nullifies any attenpt by a city to create a cause of action
that could be brought against a governnental agency ignores
the fact that the tort immunity act does not bar gross
negligence clains agai nst gover nnent of ficers, MCL
691. 1407(2), nor does it prohibit actions brought against
government entities for injuries arising out of actions not
related to the discharge of a “governnent function.” MCL
691. 1407(1). Thus, even if one concludes that plaintiff’s
cl ai magai nst the city properly sounds in negligence, a cause
of action created by the Detroit charter could be brought
under the theory of gross negligence against government
of ficers or against the city when not engaged in a governnent
function. Therefore, the magjority errs in concluding that any
action created by a city's charter that could be brought

agai nst a governnental entity would violate the GILA



I'1. THe CHARTER CReEATES A CAUSE OF ACTI ON

Havi ng denonstrated why the issue is not “irrelevant,” in
spite of the mpjority’ s assertions otherwise, | believe it is
necessary to clarify that the plain |anguage of the charter
creates a cause of action.?

The Detroit citizenry clearly has the right to be free
from discrimnation on the basis of, inter alia, sexual
orientation:

The city has an affirmative duty to secure the
equal protection of the law for each person and to

I nsure equality of opportunity for all persons. No

person shall be denied the enjoynment of civil or

political rights or be discrimnated agai nst in the
exerci se thereof because of race, color, creed,
national origin, age, handicap, sex, or sexual
orientation. [Charter, Declaration of Rights,
§ 2.]
Defendant city of Detroit, however, clains the plain | anguage
of the charter prescribes an exclusive adm nistrative renedy
for this broadly pronounced right, prohibiting enforcenent by
its citizenry:
The city may enforce this declaration of
rights and other rights retained by the people.
[Id. at § 8.]

Def endant’ s cursory assertion that this provision prohibits

i ndi vi dual enforcenent of the rights granted in the charter

! See Detroit v Walker, 445 M ch 682, 691; 520 NWd 135
(1994) (“The prevailing rules regardi ng statutory construction
are well established and extend to the construction of hone
rule charters.”)



results froman erroneous interpretation of the plain|anguage
of the text.? Certainly this provision grants the city the
authority to enforce the rights proclainmed in the charter

However, this grant of authority is not exclusive. The
drafters gave the city the power to enforce the declaration of
rights and other rights retained by the people. If one
accepts defendant’s claimthat this text gives the city the
excl usive authority to enforce the declaration of rights, the
drafters also would have granted to the city the exclusive
authority to enforce “other rights retained by the people.”
In other words, wth the adoption of the charter as
constructed by defendant, the people of Detroit purportedly
stripped thensel ves of their ability to bring civil actions to
enforce any “other right.” Evenif the city had the authority
to enforce these rights, the text sinply does not support such

an unprecedented grant of authority.

Further, the drafters used “may,” not “shall,” in this
provision. “May” suggests that one “is permtted to” or has
discretion. Black’s Law Dictionary (7'" ed). |If the drafters

had intended to grant the city the exclusive authority to
enforce the charter, they certainly would have used “shall,”

mandati ng such action. Id (“shall” inplies a duty or

2 This Court has certainly consistently eschewed any
deviation fromour “textualist” approach.
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requirenent). Moreover, the citizens of Detroit surely did
not intend to grant the city the discretionary and excl usive
power to enforce both the rights under the charter and all
ot hers retained by the people. Thus, by use of the perm ssive
and di scretionary term the drafters indicated anintentionto
permt enforcenent mechani sns beyond those powers granted to
the city. Any other interpretation ignores the text of the
charter.

Reference to the <city’'s ordinances supports this
interpretation of the charter.? In 1988, the city
deli berately clarified t hat t hose who experienced
di scrim nation on the basis of AIDS and conditions related to
AIDS could bring a civil action to enforce their rights
granted by the city. Chapter 27, article 7 prohibits such
discrimnation in the enploynent, housing, business, and
educati onal arenas. See generally, 88 27-7-1to 27-7-90. 1In
particular, the charter prohibits discrimnation in the
provi sion of public facilities or services. Section 27-7-7.
The enforcenment provision includes the foll owi ng subsection:

Any aggrieved person my enforce the

provisions of this article by neans of a civil
action. [Section 27-7-10(a).]

3 Brady v Detroit, 353 M ch 243, 248; 91 NW2d 257 (1958)
(“Provisions pertaining to a given subject matter nust be
construed together, and i f possi bl e harnonized. It nmay not be
assunmed that the adoption of <conflicting provisions was
i nt ended. ”)



Clearly, the city intended to create a civil cause of action
for the victinms of such discrimnatory practices. Assuni ng
drafters of the ordinance did not intend to contravene the
charter, which we nust, we nmay only conclude that the
authority granted to the city in the declaration of rights,
8 8, did not give the city the sole right to enforce the
charter.

Al t hough defendant correctly referenced ordi nance 27-7-
10, it draws the wong conclusion. As noted, article 7 of
chapter 27 was enacted in 1988. Detroit O-dinance 8§ 24-88,
July 14, 1988; see also Detroit Odinance 8 33-88, Septenber
21, 1988. In contrast, the enabling ordi nances at issue here
were enacted in 1979. Detroit O dinance 8 303-H, January 24,
1979. It is entirely reasonable to conclude that the city
sinply intended to clarify that a private cause of action
coul d be had under the charter when enacting § 27-7-10, as had
been aut horized inplicitly by the charter.

The inclusion of 8 27-2-10 was particularly appropriate
because of the circuit courts’ treatnment of simlar clains.
In this case, for exanple, the court noted that this i ssue had
arisen in the past. Wthout direction from the Court of
Appeals, the trial court refused to recognize a cause of
action. Certainly an ordi nance or charter anmendnment that nade

clear that a cause of action existed for a violation of any



right provided by the charter would have nade this exercise
even sinpler. However, its absence cannot force the
concl usi on that an action only for Al DS-rel ated di scrimnation
was intended. In this age of the overly rhetorical and often
vacuous concern over “special rights,” it is unreasonable to
presune the charter permts individual actions for AlDS-
related discrimmnation, but not for the other forns of
di scrim nation enunerated in the declaration of rights, 8§ 2.
Therefore, though we often rely on the maxim that the
inclusion of one terminplies the exclusion of another, that
inference |oses force where the circunstances indicate
ot herw se. * In this case, the circunstances suggest the
opposite, i.e., that the express provision of a cause of
action for AIDS-rel ated di scrimnation only clarifies that the
charter permtted such actions for all violations.

Addi ti onal support for this conclusion can be found in
the drafters’ decision to include two provisions that suggest
that Detroit’s citizens retained the right to sue for
viol ations of the charter. The declaration of rights clearly
st at es:

The enuneration of certain rights in this

* See Luttrell v Dep’t of Corrections, 421 M ch 93, 102;
365 NwWad 74 (1984) (holding that “the effect of the rule
‘ expressio unius est exclusio alterius,’ While a valid maxi m
[may be] so nuch at odds wth the other [rules of
construction] that reason dictates it [may be] inapplicable”).

8



Charter shall not be construed to deny or disparage

others retained by the people. [Declaration of

Rights, 8§ 7.]
In that sane vein, the charter’s chapter on human rights ends
with the follow ng proclamation:

This chapter shall not be <construed to

dimnish the right of any party to direct any

I mredi ate | egal or equitable renedies in any court

or other tribunal. [Section 7-1007.]
This evidence indicates an intention to create a schene
wher eby t he adm ni strative renedi es suppl enent an i ndi vi dual ' s
ability to bring a private cause of action.® In light of this
anal ysis, a rational interpreter nust conclude that neither
the drafters nor the citizenry intended to grant the city
excl usive, discretionary authority to renedy viol ati ons of the
rights granted in the charter. Therefore, | would hold that
the charter does, in fact, create a danages action for
di scri m nation based on sexual orientation.

111, | MMUNITY AS AN AFFI RVMATI VE DEFENSE

The majority has opportunistically seized on the

*The charter’s preanble provides additional support for
the conclusion that the charter created both rights and
remedies to which the city itself nust adhere:

We, the people of Detroit, do ordain and
establish this Charter for the governance of our
city, as it addresses the prograns, services and
needs of our citizens; . . . pledging that all our
officials, elected and appointed, will be held
accountable to fulfill the intent of this
Charter . . . . |[Enphasis added.]
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ci rcunstances presented in this case to overrul e decades of
sound precedent and unsettle an area of law that had finally
achi eved sonme stability. |In proclaimng that plaintiff nust
pl ead i n avoi dance of immnity, the mgjority ignores not only
t he val ue of precedent, but al so the sound principles on which
McCummings v Hurley Medical Ctr, 433 M ch 404; 446 NWd 114
(1989), was based. I N McCummings, the Court held that the
entity claimng inmmunity nmust affirmatively plead the def ense.
Thi s unani nous pronouncenent was based, in part, on the
doctrine’s statutory foundation. No |longer could we solely
rely on the doctrine’s common-|law history to determ ne the
paraneters of the defense.® Therefore, though the judiciary
traditionally considered sovereignty a “characteristic” of
governnent, this understanding was no |onger dispositive of
procedural or substantive i ssues once the Legislature codified
the doctrine. This viewis no less relevant today, and the
majority’s attenpt to proclai motherw se by once agai n rel ying
on outdated jargon adds little to our understanding of
governnmental inmunity.

Having identified a flaw in the majority’s deceptively

useful rationale (i.e., because the Court has declared

6 See Const 1963, art 3, sec 7 (“The comon |aw and the
statute Il aws nowin force, not repugnant to this constitution,
shall remain in force until they expire by their own
limtations, or are changed, amended or repeal ed.”)
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immunity a “characteristic” in the past, it is not an
affirmati ve defense), we nust now turn to its substantive
conclusions. Does the governnental inmunity statute require
that plaintiffs plead in avoidance of imunity? ML 691.
1407(1) provides:
Except as otherwi se provided in this act, a
government agency is imune fromtort liability if

[it] is engaged in the exercise or discharge of a

governmental function
Al t hough this section nakes clear that governnmental entities
may cl ai mi mmuni ty when perform ng a governnental function, it
does not, as the majority clains, create a textual presunption
in favor of the governnent. Rather, the statute identifies
the scope of immnity. The procedural duty to plead is sinply
not nentioned, and as such, the text—-as it pertains to
pl eadi ng—i s silent.

Building on this Court’s pronouncenent in Ross v
Consumers Power (On Rehearing), 420 Mch 567; 333 NW2d 641
(1984), which clarified that the Legislature intended that
immunity fromtort liability exist only when an entity was
engaged in a governnental function, the McCummings Court
arrived at the nost logical conclusion, i.e., that “[t]he
guestion whether a governnmental agency was engaged in a

governnment al function when perform ng the act conpl ai ned of is

a question best known to the agency and best asserted by it.”

11



Id. at 411.° Furt hernore, the McCummings Court correctly
noted that no valid reason to exenpt agencies from the
pl eadi ng burden placed upon individuals could be discerned.
The source of immunity for both governnment bodies and
i ndividual s is grounded in 8 1407. Because the text nmakes no
distinctioninthis regard, a prudent observer will agree that
the majority’s reversal is based on its own policy
consi derations, which ignore both the intent of the
Legislature and the judicially sound doctrine of stare
deci si s. This is particularly true because, though the
Legi sl ature revised the GILA after McCummings in 1986, 1996,
and 1999, it failed to anend the statute to alter the rule
that placed the burden of pleading on the governnent.
Unfortunately, the nmgjority dismsses this legislative
acqui escence, an indicator of its intent.

In sum the fact remains that governnental immunity is a
defense to liability. Al though the majority erroneously
declares that plaintiff nust plead in avoidance of the
doctrine, the government continues to bear the onus of proof.

If a trial court finds the parties have equally carried the

The Court in Ross undertook an al nost inpossible task,
clarifying nore than a century’'s worth of judicial and

| egi sl ative conmentary on governnmental immnity. It did not,
however, exam ne on which party the burden of pl eadi ng should
fall. Any reference to that burden in Ross does not, contrary

tothe mgjority’ s assertions, dimnish the foundati on on which
the Court in McCummings relied.
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burden of production concerning the applicability of the
doctrine, the court nust find for the plaintiff. Any
indication to the contrary in the majority’s opinion nmay only
be referenced as dicta, as the issue this case presents is
limted to the sufficiency of the pleadings.

Shockingly, wthout the issue being contenplated, |et
alone raised by the parties, the nmmjority concludes that
plaintiff’s claimshould have been dism ssed for its failure
to plead in avoi dance of governnent inmunity. Slip op at 2,
21-22, 26. However, our precedent and court rules had
expressly placed this burden on the governnent. | object to
the majority’s application of its holding, which placed the
burden of prescience on plaintiff.

I V. PRINCIPLES OF THE ADVERSARY SYSTEM

The majority’ s disingenuous response to the dissenting
opinions requires clarification. The majority clains that any
briefing on the propriety of the rule in McCummings woul d be
a waste of tine because “additional briefing would not assi st
this Court in addressing this question of law” Slip op at
22. This comrent flies in the face of the foundations of our
adversarial system in which the parties frane the i ssues and
argunents for a (presumably) passive tribunal. The
adversari al systemensures the best presentation of argunents

and theories because each party is notivated to succeed.
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Mor eover, the adversarial system attenpts to ensure that an
active judge refrain fromall owi ng a prelim nary under st andi ng
of the issues to inproperly influence the final decision
This allows the judiciary to keep an open nmind until the
proofs and argunents have been adequately submtted.® In
spite of these underlying concerns, the majority today clai ns
that the benefits of full briefing are sinply a formality that
can be discarded w thout care. The mjority fails to
conprehend how the skilled advocates in this case could have
added anything insightful in the debate over the proper
interpretation of a century’s worth of precedent. \Whatever
its notivation, the mgjority underm nes the foundati ons of our
adversarial system

The majority also inplies that the “central question in
this case was whether the charter’s purported creation of a
cause of action for sexual orientation discrimnation is
preenpted” by the GILA. Slip op at 23. However, the extent
of the parties’ preenption briefing focused solely on the
rel evance of the Cvil R ghts Act vis-a-vis the charter-
created cause of action. Moreover, the questions by this

Court during oral argument do not substitute for proper

8 See Hazard, Ethics in the Practice of Law, pp 120-123,
126- 129, 131-135, cited in Tidmarsh & Trangsrud, Complex
Litigation and the Adversary System, (New York: Foundation
Press, 1988).
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briefing, but only illustrate how the Court pursues its own
end in a fashion unanticipated by the parties.

While occasionally a court may find it necessary to
resolve an issue not briefed by the parties, the frequency
with which the majority undertakes such activist endeavors

denpnstrates its desire to arrive at its destination.?®

° The mjority frequently engages in at least three
di stinct types of activist behavior: overruling precedent; in
grants of leave, directing parties to address issues not
initially raised or briefed by the parties in their
application for | eave to appeal; and, as in this case, hol ding
di spositive issues neither raised nor argued before this
Court.

To review instances where this majority has overrul ed
precedent, see, e.g., People v Cornell, 466 M ch 335; _ NWd
___(2002); Koontz v Ameritech Svcs, Inc, 466 M ch 304; 645
NW\2d 34 (2002); Robertson v DaimlerChrysler Corp, 465 M ch
732; 641 NW2d 567 (2002); Pohutski v City of Allen Park, 465
M ch 675; 641 NWd 219 (2002); Hanson v Mecosta Co Rd Comm'rs,
465 M ch 492; 638 NW2d 396 (2002); Brown v Genesee Co Bd of
Cmmr's, 464 M ch 430; 628 NW2d 471 (2001); People v Glass, 464
M ch 266; 627 NW2d 261 (2001); Nawrocki v Macomb Co Rd Comm,
463 M ch 143; 615 NW2d 702 (2000); Mudel v Great Atlantic &
Pacific Tea Co, 462 Mch 691; 614 NWd 607 (2000); Stitt v
Holland Abundant Life Fellowship, 462 M ch 591; 614 NWd 88
(2000) ; Robinson v Detroit, 462 M ch 439; 613 NWad 307 (2000);
People v Kazmierczak, 461 Mch 411; 605 NWd 667 (2000);
McDougall v Schanz, 461 M ch 15; 597 NWd 148 (1999); People
v Lukity, 460 M ch 484; 596 NW2d 607 (1999); Ritchie-Gamester
v Berkley, 461 M ch 73; 597 NWad 517 (1999).

For exanpl es of grant orders which directed the parties’

to address issues the nmgjority found relevant, see People v
Glass, 461 Mch 1005; 610 NWd 872 (2000) (directing the
parties to address whether the prosecutor’s actions renoved
the taint of alleged racial discrimnation in the grand jury
sel ection process, whether MCR 6.112 conflicted with MCL
767. 29, and whet her the Court properly exercisedits authority
over crimnal procedure). See al so People v Hardiman, 465
(continued...)
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(...continued)

M ch 902; 638 NWad 744 (2001) (directing the parties to brief
whet her “the inference upon inference rule of People v Atley,
392 Mch 298 (1974), was violated under the facts . . . and
whet her that deci si on shoul d be overrul ed”); People v Johnson,
465 M ch 911; 638 NW2d 747 (2001) (directing the parties to
bri ef whether this Court should adopt the federal subjective
entrapnment defense); People v Reese, 465 M ch 851; 631 NWd
343 (2001) (directing the parties to “specifically address
whet her MCL 768.32 prevents this Court from adopting the
federal nodel for necessarily |esser included offense
instructions and, if it does, whether such prohibition
viol ates Const 1963, art 6, 8 5. In all other respects, |eave
to appeal is denied.”); People v Lett, 463 M ch 939, 620 NWad
855 (2000) (rejecting the prosecutor’s concessi on concerni ng
the constitutional nature of the error and directing the
parties to address whether the trial court’s declaration of a
m strial was based on manifest necessity; further orderingthe
parties to address six additional issues, including whether
the defendant’s claimwas forfeited or waived and the extent
to which the law mght be clarified concerning presence of
mani f est necessity).

| thank the majority for pointing out that | object both
when the parties have not had an opportunity to argue or brief
an i ssue, and when the majority has forced the disposition of
an i ssue not raised by either party. To clarify, it’s not that
| wish to have “it both ways,” but that | object to judicial
activismin any form

Further, the mmjority accurately docunents that,
throughout my twenty-year tenure on this Court, | have, on
occasion, found it necessary to overrul e precedent or request
briefing on an issue. The ngjority also clarifies that policy
considerations nmay influence one’'s understanding of the
appropriate nmethod by which to apply or interpret the |aw
Wth this | do not disagree. Neither the majority nor | can
escape the fact that, as judges, we are not conmputers, but
human bei ngs, doing our best to apply the law in an unbi ased
fashion, in accord with our constitutional nandate and wi thin
the strictures of the adversary system Whether in the
majority or the dissent, every justice nust recognize and
appropriately set aside such considerations in the execution
of their duties under the |aw.
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V. ConcLusl ON

Because a majority of this Court erroneously refuses to
recogni ze that the charter creates a cause of action and that
plaintiff need not plead in avoi dance of inmunity, there is no
need to thoroughly analyze the remaining issues. Suffice it
to say, | would hold that a nmunicipality has the power, on the
basis of the police powers inherent in its home rule
authority, to protect its citizens fromdiscrimnation. No
state | aw preenpts this protection, and governnental imunity
does not bar an action based not on a theory of tort
l[iability, but on a violation of the organic law of a city
granting its citizens fundanental rights. Therefore, for the
reasons noted, | would affirm the judgnent of the Court of

Appeal s.

KeLLy, J., concurred w th CavanacH, J.
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STATE OF MI CHI GAN

SUPREME COURT

LI NDA MACK,
Plaintiff-Appell ee,

Vv No. 118468

THE CI TY OF DETRO T,
a M chi gan Muni ci pal Corporation,

Def endant - Appel | ant .

VWEAVER, J. (dissenting)

| dissent fromthe najority decision.

The mpjority has decided inportant issues involving
governnental immunity that were not raised or briefed by the
parties and that are very significant to the people of Detroit
and all the people of M chigan. The majority should have
insured that it had briefing and heard argunent on these
| ssues before deciding them

A

Wt hout the benefit of briefing or argunent, the majority



overrules settled precedent®! to hold that governnental
I munity cannot be waived because it is a characteristic of
governnent. | n McCummings v Hurley Medical Ctr, 433 M ch 404,
411; 466 NW2d 114 (1989), this Court held that governnental
immunity nust be pleaded as an affirmative defense. The
majority overrul es McCummings and holds that imunity is an
unwai vabl e characteristic of governnment. The parties did not
rai se or address in any court whet her governnental immnity is
a characteristic of governnent or an affirmative defense.?
Wil e the general concept of governnmental immunity was
alluded to in questioning during oral argunment before this
Court, the questioning did not reference the concept of
immunity as a characteristic of government and did not
f oreshadow an i ntent to reconsi der McCummings. The majority’s

deci sion to reach out and overrul e a case that was not rai sed,

The majority’s assertion that McCummings s an
“aberration” is their view  However, it was signed by six
justices with Justice Giffin concurring separately and has
been the law for fourteen years. See, e.g. Scheurman v Dep’t
of Trans, 434 Mch 619; 456 NWd 66 (1990), and Tyrc v
Michigan Veterns’ Fund, 451 M ch 129; 545 NW2d 642 (1996).

2Al t hough the city raised governnental immunity as an
affirmative defense at the trial court level, the city never
specifically addressed immunity relative to plaintiff’'s
charter-based claimof sexual orientation discrimnation at
any level. The only briefing regarding immunity in the trial
court was in response to plaintiff’s intentional infliction of
enotional distress claim Plaintiff abandoned that claimin
the trial court and thereafter, the city abandoned its
imunity claim



briefed, or argued is certainly efficient. However, the
majority’s efficiency in this case forsakes procedural
fairness. It is worth enphasis that the najority can only
concl ude that the city has not wai ved governnental inmmunity by
overrul i ng McCummings.

| decline the majority’s invitation to take a position
wi t hout briefing and argunment on whet her governnental i munity
is a characteristic of government, an affirmative defense, or
somne ot her judicially det erm ned hybri d. These
characterizati ons have significant procedural consequences.
It is the role of the Court to respond to issues properly
before it and to seek additional briefing and argunent on
significant matters that may have been overl ooked by the
parties. This is especially true where the issues are of
great inportance, such as the issues not briefed or argued in
this case, which seriously affect the settled law of this
state.

The nmajority’s decision to address and resol ve this issue
without briefing or argunent is inappropriate. Bef ore
deciding this significant change in the |aw of governnenta
immunity, the Court should have had briefing and argunent.

B
The question whether a charter-created cause of action

for sexual orientation discrimnation conflicts with the



governnmental tort liability act (GILA), ML 691.1407, a
guestion that the majority concludes decides this case, was
not briefed or argued by the parties at any level.?® It is not
possible to agree with the mpjority contention that this
specific question was “squarely in front of the parties” when
neither party addressed it at any level. Ante at 24. The
conflict analysis of the parties and the courts below
addressed whet her a charter-created cause of action for sexual
orientation discrimnation conflicted with the Gvil Rights
Act (CRA). Furthernore, the city only characterized the
question of conflict with CRA as one prem sed on the | aw of
preenption in its brief tothis Court. It is again worthy of
note that it is only the magjority’s overruling of McCummings
that allows the majority to shift the focus of the conflict
analysis fromthe CRA to the GILA
C

Al though the majority asserts that whether the electors
of Detroit intended to create a cause of action to vindicate
the charter-created civil right to be free from sexual
orientation discrimnation is an “irrelevant” inquiry, the

intent of the electors, as expressed in the charter 1is

3The M chigan Constitution and the Hone Rule City Act
require that home rule city charters not conflict with state
I aw.



noteworthy.* After all, the issue presented at the outset of
this case was whet her the charter | anguage created a cause of
action to vindicate the charter’s declaration of rights.

The charter’s declaration of rights provides:

The city has an affirmative duty to secure the
equal protection of the |Iaw for each person and to
insure equality of opportunity for all persons. No
person shall be denied the enjoynent of civil or
political rights or be discrimnated against in the
exerci se thereof because of race, color, creed,
national origin, age, handicap, sex, or sexual
orientation. [ Section 2.]

The |anguage of 8 2 is not anbiguous. It, as would be
commonl y understood by the ratifiers, secures a set of rights
to each person of Detroit. Furthernore, 8§ 8 of the

decl aration of rights provides:

The city may enforce this Declaration of
Ri ghts and other rights retained by the people.

Wiile it can be argued that the permssive “nmay” of § 8
tenpers the city’s otherwise “affirmative duty” under § 2 to

“insure the equality of opportunity for all persons,” it is by
no means clear that, pursuant to 8 8, the ratifiers intended
to dimnish the individual rights declared in § 2. Mor e
inmportantly, the unanbiguous |[|anguage of the charter

denonstrates that the charter ratifiers, the electors of

‘“Further, it should be of interest to the people of
Detroit that the city's position in this litigation seeks to
di sclaimindividual rights that its electors deened worthy of
charter protection.



Detroit, intended that the people of Detroit have the
opportunity to seek enforcenent of their charter-based rights
in the proper court or tribunal. Art 7, ch 10, § 7-1007
provi des:
This chapter shall not be <construed to

dimnish the right of any party to direct any

i mredi ate | egal or equitable renedies in any court

or other tribunal.
By these words the ratifiers of the charter would have
expected that individuals could also vindicate their charter-
declared rights in the proper court or tribunal.® |In other
words, it was the express intent of the electors of Detroit to
rai se the veil of imunity withinthe city limts with respect
to the civil rights declared in the charter’s declaration of
rights.

The fact that the majority’ s decision | eaves a charter-

based right with no renedy® accentuates the inappropri ateness

of the majority’s decision to dispose of this case on the

As reiterated by the United States Suprene Court in
Davis v Passman, 442 US 228, 242; 99 S C 2264; 60 L Ed 2d 846
(1979), “*The very essence of civil liberty,” wote M. Chief
Justice Marshall in Marbury v Madison, 5 US [1 Cranch] 137,
163; 2 L Ed 60 (1803), ‘certainly consists in the right of
every individual to claimthe protection of the | aws, whenever
he receives an injury. One of the first duties of governnent
is to afford that protection.’”

®Section 8 of the charter declares that the city “may”
enforce the declaration of rights, not that it “nust” enforce
those rights. If the city opts not to enforce the declaration
of rights, as it may so choose to do under 8 8, the individual
Detroiter would have a right with no renedy.
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basis of issues that were not raised, not briefed, and not
argued by the parties.

KeLLy, J., concurred w th Waver, J.



